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Mil.  PuiiNKLL,  thclalo  CompLioiicr  ot  tiio'l'ica^ury  wasdul}" 
elected  and  qualified  as  Comptroller,  and  Mr.  Jarkett,  who 
claims  to  have  been  legally  elected  as  his  successor,  did  not 
bond  as  the  law  required,  and  Puhnell,  as  tbc  Constitution 
authorized  and  directed,  held  over  and  continued  to  discharge 
the  duties  of  the  office.  Before  the  end  of  the  term  for  which 
he  80  held  the  place,  he  accepted  that  of  Post  Master  under  the 
United  States,  and,  of  course,  discontinucnt  his  office  of  Comp- 
troller, This  was  done  in  the  recess  between  thdh  end  of  one 
regular  ^session  of  the  Legislature  and  the  beginning,  of 
pother  such  session.  In  this  state  of  things,  the  Governor 
appointed  Dr.  Dennis  Claudk  to  fho  office,  who  has  since 
given  tharcquiTcd  bond,  and  held  the  office.  After  this  the 
Legislatutc  passed  an  Act  authorizing  Mr.  Jarrett  to  give 
bond  before  some  other  officer  than  was  before  empowered  to 
approve  it,  and  it  is  understood  that  ho  has  done  so,  or  will 

do  so. 

The  question  ou  these  facts,  submitted  for  my  opinion  is, 
whether  the  bond  so  given  will  entitle  Mr.  Jarrett  to  the 
office,  notwithstanding  the  appointment  and  (Qualification  of 
Dr.  Ci^aude  ?     To  answer  tii  ■  oii  requires  a  correct  un 

derstandiiTT  of  i^l'^ ''■'•^^ '^'    ■  -..,.^:r.+.. 


1st.  The  power  of  tlic  Governor  to  appoint  without  the 
sanction  of  the  Senate. 

2(1.  The  duration  of  such  appointment. 

I.  The  1st  Section  of  the  6th  Article  of  tlie  Constitution 
which  provides  for  the  ofiice  in  question,  also  provides  that 
''in  case  of  a  vacancy  in  the  oflice  hy  death  or  otherwise,  the 
Oovernor,  by  and  with  the  advice  and  consent  of  the  §enate, 
shall  fill  such  vacancy  by  appointment,  to  continue  until 
another  election  by  the  people." 

If  no  other  provision  has  been  made,  a  vacancy  occurring 
in  a  recess  of  the  Legislature  would  continue  until  the  Sen- 
ate should  be  in  session_,  and  as  this  except  "on  extraordina- 
ry occasions"  is  to  be  but  once  in  two  years,  the  office  though 
made  vital  to  the  operations  of  the  Treasury  Department 
could  not  be  filled.  As  the  same  inconvenience  might  exist 
in  other  offices,  the  clause  in  question,  therefore,  and  every 
other  similar  clause  must  be  construed  in  connection  with  the 
whole  instrument.  So  construed,  it  is  clear  that  such  a  va- 
cancy may  be  supplied  though  the  Senate  is  not  in  session 
when  it  happens.  The  12th  Section  of  the  2d  Article  gives 
the  power  to  the  Governor  alone.  The  terms  are  :  "In  case 
of  any  vacancy  during  the  recess  of  the  Senate  in  any  office 
which  the  Governor  has  power  to  fill,  he  shall  appoint  some 
suitable  person  to  said  office,"  &c.  The  particular  provision, 
therefore,  first  referred  to  in  the  1st  Section  of  the  Gth  Arti- 
cle is  to  be  construed  in  connection  with  that  first  quoted, 
and  so  construed,  it  is  obvious  that  the  Governor  had  the 
power  to  appoint  to  the  vacancy  in  question,  if  it  happened 
during  a  legislative  recess. 

II.  The  duration  of  the  appointment  so  made. 

I.  If  the  vacancy  had  occurred  and  had  been  filled  by 
"the  Governor  by  and  with  the  advice  and  consent  of  the 
Senate,"  the  duration  of  the  appointment  by  the  very  terms 
of  the  1st  Section  of  the  Gth  Article,  would  be  "until  anoth- 
er election  by  the  people." 

Its  tenure,  as  to  time,  would  be  under  the  Constitution  and 
as  absolutely  beyond  the  control  of  any  mere  Legislative  ac- 
tion as  would  be  one  held  under  the  people's  election. 

Nor,  in  such  a  case  as  Mr.  Jaerett's,  could  there  be  a 
doubt  that  his  omission  to  give  the  stij)ulated  bond,  disquali- 
"ilcd  him  from  holding  the  office,  and  of  course  left,  as  far  as 


ius  right  io  fill  it  was  concerned,  the  oliicc  vccnnl.  livery 
cause  of  vacancy  is  covered  by  the  clause.  Whether  occa- 
sioned 'M)y  death  or  otherwise,"  tho  power  to  fill  the  va- 
cancy dovolyes  on  tho  Governor  and  Senate. 

II.  But  as  the  particular  vacancy  has  been  filled  ])y  tho 
Governor  alone,  two  other  questions  arc  presented. 

Ist.  Had  he  that  power  ? 

2d.  If  he  had,  when  does  his  appointee  cease  to  be  entitled 
to  the  office? 

I.  The  authority  of  the  Governor  to  fill  vacancies  during 
the  recess  of  the  Senate  is  given  in  words  as  has  been  seen  by 
the  12th  Section  of  the  2d  Article,  and  the  appointments  so 
made  arc  "  to  continue  in  force  till  tho  end  of  the  next  session 
of  the  Legislature,  or  till  some  other  person  is  appointetl  to 
the  same  office." 

This  last  provision  clearly  refers  to  appointments  made  by 
the  Governor  himself  after  his  first  and  during  the  continu- 
ance of  the  recess. 

II.  AVhat  is  the  recess  of  the  Senate  and  what  ''the  next 
session  of  the  Legislature,"  the  terms  here  used  ? 

It  is  believed  that  the  construction  has  been  uniform  of  all 
similar  Constitutional  clauses,  that  they  refer  alone  to  regu- 
lar Legislative  Sessions.  The  Executive  power,  ad  interim, 
to  fill  vacancies  has  ever  been  held  to  be  absolute,  and  the 
tenure  of  office  to  continue  by  force  of  such  Executive  ap- 
pointment to  the  end  of  the  next  regular  session  of  the  Legisla- 
ture. The  power  given  to  the  Governor  to  convene  the  Le- 
gislature "on  extraordinary  occasions,"  in  our  Constitution, 
and  in  those  of  most  of  the  States,  is  not  designed  to  em- 
brace the  ordinary  operations  of  the  Government,  o|ti|of 
course  not  to  provide  for  them.  If  vacancies  occur  between 
the  regular  sessions  the  supplying  them  is  provided  for  by 
the  Constitution,  and  in  a  way  supposed  to  be  safe  and  effec- 
tual. Appointees  holding  under  such  authority,  are  in  office 
clothed  with  every  power  belonging  to  the  station,  and  as  to 
time  until  the  period  limited  for  their  official  tenure,  that  is, 
until  the  end  of  the  next  regular  session. 

That  nominations  to  office,  are  to  be  made  to  the  Senate 
only  at  regular  sessions,  is  also  apparent  from  1 1th  Section  of 
the  2ud  Article. 


*rh'e  section  refers  to  appointments  Ly  the  Qovernoi^^^nd 
Genatc.  If  these  arc  only  to  he  made  at  regiiliir  sessions^,  and 
apointmcnts  arc  to  be  made  at  other  peried*,' .i-l*en  as  to  those 
jast,  the  Senate  are  not  to  he  advised  with  or  their  convsent  ob- 
tained. The  provision  as  to  such  consent  if  confined  to  re,j?;ul^r 
sessions,  excludes  it  as  regards  all  other  sessions,  and  of  cour'tJ^ 
excludes  it  in  regard  to  extraordinary  sessions — sessions  evi-> 
dently  so  described  in  co*v*tradistinction  to  regular  session*. 

The  section  provides  tnat  all  civil  ,Q\^i^r8 'appointed  by  the 
Governor  and  Senate  shall  be  nomina|^aP|jo  the  Senate  within 
fifty  days  from  the ,  commcncement,of  each  regular  session  of 
the  Legislature,  •• 

My  opinion,  therefore,  is  that  Doctor  Claude's  commission 
was  legally  issued,  though  his  appointlnent  has  njit  been  sub 
mittcd  to  the  Senate,  arid  that  as  he  lifes  legally  quaMod  hi;-> 
commission  will  continue  in  force  !?4'i:tbc  end  of  the  nisxfc 
regular  session  of  the  Legislature,  or  ;t.ill  .some  otliJUf^person 
within  that  time  shall  be  appointed  jiy  the  Governor,  or  by 
the  Governor  and  Senate  at  such  scs4?>n  and  qualified. 

This  being  his  Constitutional  tcrrQ^jQf  office,  it  cannot  be 
limited,  or  interfered  with  by  the  law^  #hich  the  Legislature 
has  passed  or  may  licrcaftci  pass, 

EEVteliDY  JOHNSOI^, 

To  Dr>'Denni!3  Claui- 


M. 
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